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THE PRESIDENT’S PAGE 
OUR COURT HOUSES 

N MARCH 29 your Trustees, by a 

vote of fourteen to one, approved the 
sites selected and acquired by the County 
Board of Supervisors for the new County 
and Municipal Court Houses. Said action 
was based upon a careful consideration of 
all the facts involved and after hearing 
fully, both orally and in writing, from the 
Chairman and Vice-Chairman of the op- 





position organization known as the Los 


Dana Latham 


Angeles County Court House Committee. 
A copy of the written report of a special committee appointed 
by your Trustees, and upon which the Board predicated its action 





of March 29, was mailed to each member on April 3, 1950. 


On April 4, the Los Angeles Daily Journal published a state- 
ment by Mr. Kemper Campbell, the Vice-Chairman of said Court 
House Committee, purporting to answer the report of the special 
committee upon which your Board acted. An answer thereto was 
published in the Journal on April 7. 


We do not propose here to restate the facts and arguments 
already presented. On the other hand, there have been some new 
developments of substantial significance which should be presented. 
[In addition, one or two circumstances of importance have perhaps 
not been sufficiently explained. 


(1) Your Trustees have never asserted that the Supervisors’ 
site was the best possible location. On the other hand, they feel 
strongly that a Court House now is a “must” for this community 
and that the site selected is not so demonstrably bad as to warrant 














266 Los ANGELES BAR BULLETIN 


its abandonment with a further indefinite delay. Finally, no one 
has yet suggested a better location combined with a proven plan 
which will make immediate construction possible. 

(2) The opponents of the Supervisors’ sites have invariably 
referred to the proposed location for the new County Court Houss 
as the Temple and Grand Avenue site. Such nomenclature in 
tended to establish inconvenience is clearly misleading. 

Grand Avenue is the western terminus of the parking lot west 
of the projected County Court House. The Supervisors’ plans 
call for an entrance available to all to said Court House from Hil! 
Street, two blocks east of Grand Avenue. In view of what will be 
said later, the facts just mentioned are of basic importance. 

(3) It has been urged that the Court buildings and the County 
Law Library should be consolidated in one structure. The pro 
ponents of this plan entirely overlook the fact that the County 
Law Library is an autonomous organization under the control of 
no one except its own trustees, and possessed of its own funds 
and building site. 

To date the trustees of said Library appear to believe the pro 
posed consolidation inadvisable and impossible. Under the cir- 
cumstances, any further discussion of this proposition becomes 
academic. 

(4) Before the close of this year the Supervisors will have 
provided the funds with which to construct the County Court 
House. They propose to finance the Municipal Court Building 
by a six million dollar loan from the County Employees Pension 
Fund. In the opinion of the County Counsel this loan may be 
legally made only if the Municipal Courts building is a separate 
structure. It follows that any attempt to integrate and consolidate 
the buildings, all other things being equal, will require a different 
method of financing. No person has suggested any satisfactory 
means of raising these funds within the near future. 

(5) It was originally asserted that public convenience and 
preservation of property values required the location of the Courts 
Buildings at what has been termed the Second and Spring Street 
site. It was this location which it is claimed the lawyers of this 
county have overwhelmingly approved. 


(Continued on page 277) 
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SOME NOTES ON THE 
ROBINSON-PATMAN ACT 
By George H. Whitney* 


HE Robinson-Patman Act? is the fed- 

eral law against price discriminations. 
It was enacted in 1936 and its chief fea- 
ture was a comprehensive amendment of 
Section 2 of the old Clayton Act of 1914.7 
In addition, three other sections were 
added to the existing law providing for 
the handling of then pending litigation, 
criminal penalties for violations, and an 
exemption for cooperative associations. 

nea Se. Srey Later in 1938 a separate statute was en- 
icted exempting from Robinson-Patman certain transactions of 
% This combination of statutes has remained 
unchanged to the present although at the time of writing these 
notes there is pending on Congress a bill to alter the status of the 
basing point system of prices. This bill (S. 1008) has passed 
both houses of Congress but because of amendments in the House 
it is still being cleared in conference. 





non-profit institutions. 


The political reason for passing the Act was the competitive 
practice of chain stores in exacting special price discounts from 
their suppliers and it was felt that small business needed protection 
against this practice.* Although the activities of buyers had drawn 
Congress’ attention to the general subject, the Act was drawn 
so that the impact of its enforcement provisions has generally 
been on sellers. A seller today can argue very plausibly that he 
is confronted with ‘a most ingenious paradox,” for the old 
antitrust laws make it mandatory on him to compete but the 
Robinson-Patman Act provides that he must compete in a gen- 
tlemanly fashion, treating all of his customers alike. 


In analyzing any Robinson-Patman problem it is useful to divide 
the subject somewhat into categories as follows: 





*Member of the Los Angeles Bar; A.B., Williams College, 1936; LL.B., Stanford 
University School of Law, 1939; Associate of Gibson, Dunn & Crutcher. 


149 Stat. 1526, 15 U. S. C. A., Secs. 13, 13a, 13b and 2ia. 
238 Stat. 730, 15 U. S. C. A., Secs. 12-27. 

352 Stat. 446, 15 U. S. C. A., Sec. 13c. 

4See 46 Yale L. J. 446, 50 Harv. L. Rev. 106. 
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1. Commerce: 

The Act involves an application of the commerce powers of the 
federal government and therefore it has no bearing on any cas 
where the facts show that a purely intrastate transaction is in 
volved. What constitutes a purely intrastate transaction, however 
in these days of an integrated economy is not always easy to say. 

Section 2 provides that it shall be unlawful for any perso: 
“engaged in commerce, in the course of such commerce * * 
to discriminate in price between different purchasers * * 
where either or any of the purchases involved * * * are in 
commerce, (and) where such commodities are sold for use, cot 
sumption, or resale within the United States * * * or * * 
place under the jurisdiction of the United States, * * *.” 

The foregoing phraseology refers of course to interstate con 
merce but as to foreign commerce it has application only to import 
In the export field the privilege of “dumping” abroad must be con 
sidered as having been intentionally left outside of the Act. 

In the field of domestic commerce the cases are legion. The issu 
of interstate commerce is not usually important in cases brough 
by the Federal Trade Commission for as a practical matter th: 
Commission usually concentrates its efforts on cases of public im 
portance where the interstate commerce factor is usually clear an 
if not admitted can at least be demonstrated fairly easily. In pri 
vate treble-damage suits, however, serious questions can arise. 

If goods are produced in a single state and shipped only t 
customers in that state and such customers consume them, the 
Act does not apply even though the price policies of the seller may 
be highly discriminatory as between his various customers. This 
is true even though the seller may make a few incidental sales to 
customers such as interstate carriers who, in turn, consume the 
goods in interstate commerce. On the other hand, if a seller 
makes sales locally from a stock of goods brought into a state in 
interstate commerce and stored temporarily before making distribu 
tion, his transactions are subject to the Act. By the same token, 


5Atlantic ( v. Citizens Ice & Cold Storage Co. (C. A. 5, Dec. 28, 1949), 178 F 
(2d) 453. 

®Standard Oil Co. v. Federal Trade Commission (C. A. 7, March 11, 1949), 173 

F. (2d) 210 (Cert. granted 11/7/49, argued 1/9/50, and now awaiting decision 


in United States Supreme Court). 
Midland Oil Co. v. Sinclair Refining Co. (D. C., N. D. UL, 1941), 41 F. Supp. 
43¢ 


Alabama _ Independent Service Station Association v. Shell Petroleum Corp. 
(D. C., N. D. Ala., 1939), 28 F. Supp. 386. 


(Continued on page 280) 
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FAIR TRADE VERSUS FREE ENTERPRISE 
By Wayne H. Knight* 

N IMPORTANT question to be re- 

solved is whether the fair trade 
principle as embodied in the California 
Fair Trade Act and in the Federal M1il- 
ler-Tydings Act is compatible with the 
American system of free enterprise. It 
has been said that this type of legislation 
operates to deprive competition of its 
vigor and to temper the storms of com- 
petition for the lamb.’ The question's 


Wayne H. Knight 


importance rests upon the continuing ob- 
ligation to preserve and to strengthen the American private enter- 
prise economy. Brief reference will be made to the form and 
history of the subject laws. 


CALIFORNIA FAIR TRADE ACT 


The California Fair Trade Act,? the prototype of other state 
fair trade acts, validates as to intrastate transactions certain kinds 
of resale price maintenance contracts and provides, in what has 


become known as the nonsigner clause. that noncontracting par- 
: Ss 


ties with knowledge of such contracts are nevertheless bound by 
the resale price stipulated by the parties to the contract. The 
basic provisions found in the California Act and in most state 
fair trade acts are to the effect that no contract relating to the 
sale or resale of a commodity bearing the brand name or trade 
mark of the manufacturer or owner, which commodity is in 
open and fair competition with like commodities produced by 
others, shall be deemed in violation of state law by reason of 
inclusion therein of a provision to the effect: 
(a) That the buyer will not resell such commodity 
except at the price stipulated by the vendor; or 


*Wayne H. Knight was born in Salt Lake City, Utah, April 17, 1908; he received 
his A.B. degree from the University of Utah in 1933, and a J.D. degree from George 
Washington University in 1937; he served in the office of the General Counsel, Securi 
ties and Exchange Commission, from 1938 to 1942; he was Attorney in Charge, San 
Francisco Office, Alien Property Custodian, 1943-45. Mr. Knight, since 1947, has 
been a member of the firm of Overton, Lyman, Prince & Vermille, and is a member 
of the California and District of Columbia Bars. 





Statement of John D. Clark, member, Council of Economic Advisers, before thi 
Sub-committee of the House Judiciary Committee, July 13, 1949 (p. 114, Study of 
Monopoly Power). 

*Business and Professions Code, Section 16900 et seq 
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(b) That the vendee or producer requires the person 
to whom he may resell such commodity to agree that 
he will not, in turn, resell except at the price stipulated 
by such vendor or by such vendee. 

The first of such laws was enacted in 1931 by the Californi: 
Legislature, without the inclusion of the nonsigner clause whicl 
was added by amendment in 1933. Subsequently the State o 
Illinois enacted a Fair Trade Act, using the California Act as ; 
model. An important milestone was reached when the highest 
courts of California and Illinois upheld their respective Acts.’ 
Soon after the constitutionality of the California and _ Illinoi 
Acts, including the nonsigner clause, were declared constitutiona 
by the United States Supreme Court* a large number of state 
promptly proceeded to enact similar laws. 


THE FEDERAL MILLER-TYDINGS ACT 

Prior to 1937, the year in which the Federal Miller-Tyding 
Act® was passed, resale price maintenance agreements involving 
interstate sales were held to be unlawful, either as a restraint of 
trade prohibited by Section 1 of the Sherman Act, or as unfair 
methods of competition prohibited by the Federal Trade Commis- 
sion Act.® 

The Miller-Tydings Act operated to amend and modify the 
Sherman Act and to limit the application of the Federal Trade 
Commission Act to the extent of legalizing resale price mainte- 
nance agreements prescribing minimum resale prices and cover- 
ing commodities sold in interstate commerce provided such con- 
tracts are lawful when applied to intrastate transactions in the 
particular state in which the resale is to be made or to which the 
commodities are to be transported. 


“VERTICAL” OR “HORIZONTAL” AGREEMENTS 
The subject laws do not apply to nor operate to legalize so 
called “horizontal” agreements between producers, or between 
wholesalers, or between retailers or between what might be 


3Max Fastor & Company v. Kunsman, 5 Cal. (2d) 446, 55 P. (2d) 177 (1936); 
Pyroil Sales Company v. The Pep Boys, 5 Cal .(2d) 784, 55 P. (2d) 194 (1936); 
Seagram-Distillers Corporation v. Old Dearborn Distributing Co. and Triner Corpora 
tion v. McNeil, 363 Ill. 610, 2 N. E. (2d) 940 (1936). 

‘Old Dearborn Distributing Company v. Seagram-Distillers Corporation and McNei 
v. Joseph Triner Corporation, 299 U. S. 183, 57 S. Ct. 139 (1936), and Pep Boys v 
Pyroil Sales Company and Kunsman v. Max Factor & Company, 299 U. S. 198, 57 S 
Ct. 147 (1936). 

550 Stat. 693 (1937), 15 U. S. C. A., Sec. 1 (1946). 

*Dr. Miles Medical Company v. John D. Park & Sons Co., 220 U. S. 373, 31 S 
“t. 376 (1911); Federal Trade Cemmission v. Becch-Nut Packing Co., 257 U. S. 441, 


Ct. 
42 S. Ct. 150 (1922) ; 
(Continued on page 290) 
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SOME PROBLEMS UNDER THE UNFAIR 
PRACTICES ACT 
By Francis M. Wheat* 
HE California Unfair Practices Act 
(Business and Professions Code, Sec- 
tions 17000-17101), as its name implies, is 
a legislative attempt to prevent a number 
of competitive practices regarded as un- 
fair or monopolistic in tendency. In brief, 
these are: (a) discriminations in price 





between different localities, designed to 
destroy a competitor’s business; (b) se- 
cret and unearned rebates or other privi- 





Francis M. Wheat 


leges extended to a few favored pur- 
chasers and producing an injurious effect on competition; (c) 
sales below cost accompanied by an intent on the part of the 
seller to “injure” his competitors or to “destroy competition” ; and 
(d) “loss leaders,’ which amount only to sales below cost under 
particular circumstances. The major efforts in enforcing the Act, 
as well as the most perplexing problems of interpretation, have 
centered about the sales below cost provisions and the present dis- 
cussion will be confined to a few of the problems raised by these 
provisions. 





1. History—First enacted into law in 1933 (Stats. 1933, Ch. 
504, p. 1280) prohibitions directed against selling below cost were 
part of a vast depression-stimulated campaign on the part of busi- 
ness to curb price-cutting and to stabilize the prices of merchan- 
dise. During the short period of the NRA, which saw the adoption 
of over 350 Industry Codes forbidding sales below cost,! the Cali- 
fornia Statute lay relatively dormant. In 1935 (Stats. 1935, Ch. 
477, p. 1546) its provisions were extensively amended, the title 
“Unfair Practices Act” was added, and the Act became a model 
for the draftsmen of many of the unfair practices statutes now 
in existence in thirty states. 


Despite the fact that the Unfair Practices Act was designed to 
establish the cost protection principle broadly throughout industry 


*Member of the Los Angeles Bar; A.B., Pomona College, 1942; LL.B., Harvard 
Law School, 1948; Associate of Gibson, Dunn & Crutcher. 
See Lyon, The National Recovery Administration (1935), p. 585. 
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and commerce,” its enforcement has been sporadic. Manufacturers 
have shown little interest in its provisions, and many of the dis- 
tributive trades, such as the drug trade, have tended to place 
greater emphasis on the Fair Trade Act in maintaining the sta- 
bility of retail margins. Probably the greatest interest in sales 
below cost prohibitions has been demonstrated in the distribution 
of food and tobacco products, which may be due to the fact that 
few products in this field have been subjected to resale price 
maintenance agreements. This note is primarily concerned with 
the impact of sales below cost prohibitions on a retail distributor 
who stocks a large and varied assortment of commodities. 


2. Constitutionality—In the main, the important provisions of 


the Unfair Practices Act have been upheld in two noteworthy de- 
cisions of the California Supreme Court: Wholesale Tobacco 
Dealers v. National Etc. Co., 11 Cal. (2d) 634 (1938), and People 
v. Pay Less Drug Store, 25 Cal. (2d) 108 (1944). Two still 
undecided constitutional questions deserve brief mention, however. 
In the Wholesale Tobacco Dealers case it was held that the pro- 
hibition of sales below cost accompanied by wrongful intent on 
the seller’s part to injure his competitors (Business and Professions 
Code, Section 17043) was within the state’s police power. The 
case arose prior to the amendments of 1937 (Stats. 1937, Ch. 860, 
p. 2395) which added the “loss leader” provisions (Business and 
Professions Code, Sections 17030 and 17044) and thereby intro- 
duced a new variety of sales below cost prohibition. The loss 
leader provisions, which make a sale below cost unlawful irrespec- 
tive of the intent of the seller provided the effect of the sale is to 
cause injury to competitors, have never been tested by a California 
appellate court. The issue remains in some doubt as a result of 
a dictum in the Wholesale Tobacco Dealers case questioning the 
constitutional power of the state to forbid sales below cost in the 
absence of a requirement of wrongful intent,* and the force of 
several decisions in other jurisdictions holding similar provisions 
void.4 On the other hand, authorities equal in number and dignity 


*The Act covers, with minor exceptions, “‘any article, product, commodity, thing 
of value, service or output of a service trade” (Business and Professions Code, 
Sec. 17024) and applies equally to manufacturers, wholesalers and retailers. 

311 Cal. (2d) at p. 658. 

*Englebrecht v. Day, 208 P. (2d) 538 (Okla., 1949); Daniel Loughran Co. v. Lord 
Baltimore Candy and T. Co., 12 A. (2d) 201 (Md., 1940); State wv. Ruback, 281 
N. W. 607 (Nebr., 1938). 


(Continued on page 294) 
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THE CITY ATTORNEYS OF LOS ANGELES 
The Golden Ante-bellum Days, 1850-1860 
By Leon Thomas David 
IIT. 


N THE golden decade of 1850-1860, 
breathing space between two wars, the 
sleepy pueblo still waited for the prince’s 
kiss to wake it to its destiny. The ran- 
cheros herded their cattle, reaped their 
grain. In the autumn sun, bare-legged In- 
dians danced their bacchanalia in vats of 
purple grapes, that the new minerocracy 
of San Francisco might drink to their 

Sond Shaan Meda ascendant fortunes. 

Once a week, in the evening, the Ameri- 
canized city council would meet. Half or more of its members 
bore the old familiar Mexican names, and they strove valiantly to 
understand English; while the others tried to understand Spanish, 
and occasionally postponed consideration of important documents, 
until each had a translation he could understand. Progress there 
was, for Lt. E. O. C. Ord was hired to make a map of the city 
lands. This progress was limited by the failure of the council to 
provide permanent stakes to mark the survey; and the hangers-on 
at the Plaza scarcely paid attention to Ord as he waved to his 
slow-moving chainmen along the irregular Calle Principal, not vet 
translated to Main Street. 

By 1850, the arrival of wagon trains was an old story to the 
somnolent peons of the Plaza. Occasionally, they were stirred 
into a flash of interest, when the unusual occurred. On one day, 
they witnessed an entire family arriving, and little boys made 
haste to tell the other two American families in the town that the 
gringo lawyer, Lewis Granger, had brought his wife and children.! 

Or it might have been the arrival on another day of lawyer 
Joseph Lancaster Brent, whose wagons disgorged a library of 
well-worn law books, bound in calf, with other countless volumes 
on a variety of subjects. This man spoke Spanish like a native. 

‘Thus it was natural that Granger should have become a member of the first school 
board, formed in 1853. His fellow-lawyer, J. Lancaster Brent, was made _ superin- 
tendent. Stephen C. Foster, Mayor, was the third member of the board, and suc- 
ceeded Brent as superintendent in 1854. Miss Louisa Hayes, sister of Judge Benja- 
min Hayes, was the first teacher. Granger was elected to the City Council in 1854, 


and as City Attorney in 1855. 
(Continued on page 305) 








George Harnagel, Jr. St Paul’s 


quests was $300,000 on account of the Association’s share of the 
residuary estate of William Nelson Cromwell of Sullivan and 
Cromwell and $14,300 from the estate of the late Chief Justice 


The Association of the Bar of the Ciry or NEw York— 

* has just adopted a group accident and health insurance plan 

* has advised Congress, through its Committee on Trade Legis- 
lation, that while it approves S. 1008, a bill designed to effect 
a solution of the current basing point and freight absorption 
problems, it believes a better bill could easily be drafted. 

* recently entertained 7 visiting Japanese lawyers and judges. 

* has held its annual Association Night Show and looking ahead 
to the annual Exhibition of Members’ Paintings. 


The Rules of the Law Society of British CoLtumsta disclose 


*Epiror1aL Note: This is a new venture for the BuLtetTin. As the most verdant 
member of the Bulletin Committee, and to the obvious satisfaction and relief of more 
experienced hands, the editor of ‘this department was assigned the job of perusing 
the publications of other bar associations with the object of determining whether they 
contain articles of such unusual merit that they should be reprinted in our columns not 
withstanding their alien authorship. His first bout with this flood of material proved 
be an engrossing, if time consuming, experience and fathered the thought that our 
local bar might find a little window opening upon the activities and aspirations of the 
other bar associations at least as stimulating as one more caveat about “The Perils 
and Pitfalls of Section 102.” The legitimacy of this conception remains to be estab 
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Brothers - Y, - ya 


And What They Are Doing in 
OTHER BAR ASSOCIATIONS 


By George Harnagel, Jr., Associate Editor* 








HE Detroit Bar Association is en- 

deavoring to discover the ways and 
means necessary to the acquisition of 
“permanent quarters.” One method is 
suggested by the report that the New 
YorK County Lawyers’ Association has 
received enough bequests to enable it to 
pay, during the past year, the entire bal- 
ance of the mortgage on its building at 
3roadway and Vesey Street, across from 
Churchyard. Among the be- 





Evans Hughes. 


* *” * 


(Continued on page 308) 
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ASSOCIATION TO SPONSOR 
UNEMPLOYMENT COMPENSATION 
DISABILITY PLAN FOR MEMBERS 


You will all be happy to know that you can now do something 
concrete for your employees—at no cost to you and no increase in 
cost to your employees. We are referring to the Voluntary Plan 
of U. C. D. benefits which the Board of Trustees of the Los Ange- 
les Bar Association has approved and will sponsor for adoption by 
the membership on July 1, 1950. This plan also will become 
available to members of affiliated associations. 

The Voluntary Plan will replace the State Plan of Disability 
Benefits for all those who make application. It will make available 
greater weekly disability benefits to employees and will include 
other more favorable conditions than they now enjoy under the 
existing State Plan. You are all no doubt familiar with the Un- 
employment Compensation Disability Act which in 1946 estab- 
lished these disability benefits for all California employees subject 
to the Unemployment Insurance Act. To pay for these State 
benefits, 1% is deducted from the first $3,000.00 of employees’ 
annual earnings. For all practical purposes, employees earning 
more than $45.00 per week, who have been working in California 
more than a year, are entitled to $25.00 weekly disability benefits 
for time lost from work on account of sickness or non-occupational 
accident. 

A provision was written into the Act enabling employers to 
sponsor their own plan (Voluntary Plan) of disability benefits 
with a private insurance company, if the Voluntary Plan provided 
greater benefits and cost the employees no more than the 1% wage 
tax. 

The Alameda County Bar Association and the Bar Association 
of San Francisco have adopted somewhat similar Voluntary U. 
C. D. Plans which plans have been very satisfactory to the mem- 
bers. Our plan will be underwritten by the Northwestern Na- 
tional Life Insurance Company and has been arranged by insurance 
brokers, Cosgrove & Company, Inc., of Los Angeles. 

The plan provides as follows: 

(1) Weekly benefits of 70% of average basic weekly earn- 
ings up to a maximum of $36.00 for disabilities resulting 
from sickness or non-occupational accident. 

(Continued on page 307) 
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A. Stevens Halsted, Jr. from 1897 to 1913. He was appointed 
to his Department of Labor post in 1920. 


Bradner W. Lee, one of the oldest and best known attorneys 
in the Southland, died last month at the age of 74. Mr. Lee was 
attorney for substantial financial interests, notably counsel for the 
Executor of the estate of E. S. (“Lucky”) Baldwin, famous 
sportsman and financier. Lee declined appointment as a Su- 
perior Court Judge in Los Angeles in‘1895.and has been active 
in Republican party affairs. 


The Southern California Edison Company has filed an ap- 
peal to the California Supreme Court from a ruling of the 
Fresno Superior Court barring the utility company from fur- 
ther impounding the waters of the San Joaquin River above 
the 18,000 acres of land owned by the heirs of the Herming- 
haus Estate. The attorneys for the Company are Edward F. 
Treadwell, Roy V. Reppy, George E. Trowbridge, William M. 
Conley and Gail C. Larkin. The Herminghaus heirs are repre- 
sented by James F. Peck and John W. Preston. 
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Silver Memories 


Compiled from the Daily Journal of May, 1925 
By A. Stevens Halsted, Jr., Associate Editor 


DWARD J. HENNING, of San 

Diego, Assistant Secretary of La- 
bor, has been selected by President 
Coolidge as the successor to Judge 
B. F. Bledsoe on the Southern Cali- 
fornia Federal District Court bench. 
Henning is an attorney and has made 
his residence in San Diego since 1913. 
He came to Southern California from 





Milwaukee where he practiced law 


: = 2 


* * x 


(Continued on page 308) 
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NEW COMMITTEE APPOINTMENTS 


Since publication of the 1950-1951 committees in the March 
issue of the BULLETIN, additional appointments have been made 
to the committees, as follows: 


Committee on Administrative Law: Leonard S. Janofsky. 

Committee on Constitutional Rights: William J. Bryan, Jr. 

Committee on Corporations: Arthur B. Willis. 

Federal Criminal Court Defense Committee: Stanley Jewell. 

Committee on Insurance: William C. Brennan. 

Committee on Jury Selection: Martin Gendel, A. Loren Boadt. 

Committee on Law Libraries: E. Wallace MacDiarmid, Jr. 

Committee on Legal Aid: Louis J. Groudine. 

Committee on Legal Ethics: A. Marburg Yerkes. 

Committee on Legislation: Edward Feldman. 

Committee on New County Courthouse: Herman F. Selvin, 
Soard Member; Loyd Wright, Sr., Walter Nossaman. 


Committee on Substantive Law: Joseph P. Rinnert, Chairman: 
C. Lauren Maltby. 


THE PRESIDENT’S PAGE 


(Continued from page 266) 

It is highly significant that all the announced opponents of the 
Supervisors’ site have voluntarily abandoned the Second and 
Spring Street location and have so advised the Supervisors. 

Instead, said opponents now suggest various alternative sites, 


as foll WS: 


(a) The combined Courts Buildings (assuming that the 
financing hurdle heretofore mentioned can be surmounted ) 
to be located on the south side of Temple between Spring 
and Broadway. This is diagonally across the street from 
the site selected by the Supervisors for the new Municipal 
Courts Building. 

It is quite clear, however, that the site in question is totally 
inadequate in size for both buildings, or even for the County 
Court House alone. 


(b) Another alternative proposal provides that the Mu- 
nicipal Court Building remain as contemplated by the Su- 
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pervisors on the northwest corner of Temple and Broadway 
and that the County Courts Building be located across the 
street on the southwest corner of said intersection. 


It is conceded, however, that if this site is to be employed 
for either or both Courts Buildings that property not now 
owned by the County will have to be condemned at a cost 
of from one to two million dollars. It is also conceded that 
the plans now completed for the County Court House will 
have to be substantially revised at great cost to the County. 


(c) A few days ago Supervisor Roach announced a plan 
which contemplates that all three structures will be located 
on the west side of Broadway between First and Temple. 
It is claimed that present financing plans can be carried over 
to this site. 


The details relative to this plan have not been worked out. 
In any event, the objections suggested with respect to (b) 
above are obviously applicable here. 


It is thus of extreme importance to note that the opponents of 
the Supervisors’ sites have now publicly acknowledged that they 
will be entirely satisfied with sites within from 100 to 500 fect of 
the sites already selected by the Supervisors. 


Under the circumstances, it seems incontrovertible that the argu- 
ments heretofore advanced and based on public convenience and 
preservation of property values lose much of their force. 


But even if a 500 foot change of location might theoretically be 
desirable, we must weigh against the little gain that might accrue 
what so far, at least, amounts to a practical certainty that the 
selection of any of the alternative sites proposed will mean an in- 
definite delay in the construction of both proposed Court Buildings. 


(6) It has been suggested that the Trustees of this Association 
should not have acted without first submitting the matter of loca- 
tion to a plebiscite of our members, particularly since many had 
indicated a preference for Second and Spring. 


In this connection your Trustees believe that they are author- 
ized to and should act as does any representative body. On the 
other hand, they have on occasion presented controversial matters 
to the membership for action when feasible under all the circum- 
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stances. Such action was not taken here for the following 


reasons: 


(a) There was no time. A special meeting of the Super- 
visors had been called for April 4+. There was grave danger 
that if some support were not given them the entire Court 
House plan would be abandoned. 

Under the circumstances, if the Trustees were to act at 
all they had to act immediately. 

(b) The alleged poll of the lawyers as to site was based 
on a unilateral presentation of the facts. That such was the 
case is best evidenced by the fact that three of your Trustees 
who had originally signed the poll favoring the Second and 
Spring Street site reversed their position upon a complete 
presentation of the facts involved. 

(c) Further, since all the opponents of the Supervisors’ 
sites now agree that both Courts Buildings should be located 
at the intersection of Broadway and Temple instead of Second 
and Spring, the Los Angeles County Court House Commit- 
tee poll which was limited to the Second and Spring as op- 
posed to the Supervisors’ sites becomes entirely valueless. 


This “Page” is longer than was intended. The issue involved, 


however, is of paramount importance to this great community. 
We can’t please everybody but we do need a Court House now. 


Dana LATHAM. 
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ROBINSON-PATMAN ACT 


(Continued from page 268) 


if a seller sells locally to customers who, in turn, ship the goods in 
interstate commerce, his transactions will similarly be subject to the 
Act. No cases have as yet been reported involving the precise 
point but the law was explained as applying to such cases during 
debates in Congress at the time of the Act’s adoption. Other cases 
on commerce support the federal power to govern in such situ- 
ations.* 

If a discriminatory practice involves some transactions in intra- 
state commerce and some in interstate commerce the application of 
the Act is not clear. In such circumstances, however, it has been 
strongly argued that a discriminatory discount given to intrastate 
customers is a violation of the Act in any case where such dis- 
crimination has an effect on the business of interstate customers 
whose competitive position may be injured thereby. The power of 
Congress to regulate such intrastate transactions has been likened 
to the power to regulate intrastate freight rates for the purpose of 
protecting interstate commerce from injury. Thus the Act applies 
if competition among a seller’s customers extends across state lines 
even though the particular discriminatory prices complained of 
may be related solely to intrastate transactions.® 


fod 


2. Effect on Competition: 

Section 2(a) bars a discrimination only ‘where the effect 
* * * may be substantially to lessen competition * * *.” 
This means of course that every case must involve at least two 
customers, one of whom receives some sort of favored treatment 
not accorded to the other, and these customers must be in compe- 
tition with one another in their own businesses; else the seller’s 
practices have no effect on competition at all.!° But assuming there 
is some effect on competition the question remains as to how 
much must be shown to bring the case under the Act. The first 


780 Cong. Record, June 15, 1936. 

Lemke v. Farmers Grain Co. (1921), 258 U. S. 50, 66 L. Ed. 458. 

American Can Co. v. Ladoga Canning Co. (C. A. 7, 1930), 44 F. (2d) 763 (Cert. 

denied 1931, 282 U. S. 899, 75 L. Ed. 792)—a case arising under the old Clayton 
Act prior to amendment by Robinson-Patman Act. ‘ 

‘See 1 C. C. H. Trade Regulation Reporter, Par. 2212.174-.1746. 

*Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corporation (D. C., S. D. 
N. Y., 1948), 81 Fed. Supp. 547; (February, 1949) 82 Fed. Supp. 687; (C. A. 2, 
December 1, 1949) 178 F. (2d) 150. 

Chicago Sugar Co. v. American Sugar Refining Co. (C. A. 7, 1949), 176 F. (2d) 
10. 
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important case decided by the Supreme Court held that the Federal 
Trade Commission (complaining party) had to show that the prac- 
tice complained of had a reasonable “probability” of affecting com- 
'! Three years later, however, the court ruled 


that only a reasonable “possibility” had to be shown, and further 


petition adversely. 


stated in effect that if a seller sold goods to some customers cheaper 
than to others, and the customers were competing, the requisite 
adverse effect on competition followed as a matter of course.’! 
It must therefore be stressed that under the present state of the 
law a seller may expect to have a very difficult time proving that 
a price practice alleged to be discriminatory does not have the effect 
“substantially to lessen competition.” 


3. Some Types of Price Discrimination: 


The Act strives for an ideal of uniform unit prices quoted to 
all alike on a “come and get it” basis. Almost any kind of a dis- 
count is therefore suspect and the Act has had an important impact 
on many time-honored discount and pricing practices. 

"Corn Products Refining Co. v. Federal Trade Commission (1945), 324 U. S. 726, 
89 L. Ed. 1320. 


NaF ederal Trade Commission v. Morton Salt Company (1948), 304 U. S. 37, 92 
L. Ed. 1196. 
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(a) Quantity Discounts: The old Clayton Act permitted quan- 
tity discounts but the Robinson-Patman Act was so drawn as to 
purposely exclude them.’* Thus today if a quantity discount is to 
be lawful it must make only due allowance for a provable saving 
in seller’s costs. Such time-honored discounts as the carload lot 
discount, the flat quantity discount, and the cumulative quantity 
discount when not based on a saving in seller’s costs have all been 
thrown on the scrap heap.'* 


(b) Functional Discounts: The classification of customers for 
pricing purposes is a common business practice. In general it is 
felt to be sound for a seller to allow different prices to wholesalers, 
jobbers, retailers, supply houses, vending machine operators, re- 
pairmen, or others performing a specialized function in the distri- 
bution of goods. Under the Act, however, discounts fixed on the 
basis of classification are unlawful unless, like the quantity dis- 
counts, they can be justified by a showing of a saving in seller’s 
costs. Judicial opinion has even stated that it is immaterial if in 
some cases the Act may spell the elimination of middlemen." 


(c) Brokerage Allowances and Other Methods of Indirect 
Price Discrimination: Because a prohibition against mere dis- 
criminations in price can be so easily avoided by indirect methods, 
Congress saw fit in the Robinson-Patman Act to ban as well cer- 
tain other practices. Accordingly, in Sections 2(c), 2(d) and 
2(e) we find prohibitions against (1) the seller’s paying to the 
buyer or the buyer’s receiving from the seller brokerage commis- 
sions or discounts in lieu thereof ; (2) the paying of allowances by 
the seller for advertising or promotional services, window displays, 
warehousing, or other forms of services, unless the seller makes 
such allowances available to all his customers who may be in 
competition with one another on proportionally equal terms; and 
finally, (3) the furnishing by the seller of services or facilities 
to a buyer, such as special packaging, demonstrators, or sales pro- 
moters, unless he makes like services or facilities available to all 


2H. Rep. No. 2287, 74th Cong., 2d Sess., 9. 

Federal Trade Commission v. Morton Salt Co., supra. 

Bruce’s Juices, Inc. v. American Can Co. (D. C., S, D. Fla., 1949), 87 F. Supp. 
985. 


“Standard Oil Co. v. Federal Trade Commission (C. A. 7, 1949), 173 F. (2d) 210, 
217—this case presently pending in the United States Supreme Court awaiting decision; 
argument took place January 9 and 10, 1950. 
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his customers, whether competing or not, on proportionally equal 
terms.!° 


(d) Basing Point Systems: Judicial treatment of basing point 
systems under the Act has caused such wide discussion that the 
matter has now reached the political arena in the form of S. 1008 
which is still pending in Congress. 


Basing point systems are nothing more than an arrangement 
setting up delivered prices as distinguished from f. 0. b. factory 
prices. To the extent that the basing point and the point of pro- 
duction are the same and the delivered price amounts to nothing 
more than the factory price plus actual freight to destination, there 
is no discrimination among customers and no violation of the Act; 
but when the basing point and the point of production differ, there 
comes into play in varying degrees either a certain amount of 
freight absorption by the seller or a certain amount of phantom 
freight charged to the buyer. These items of freight absorption 
and phantom freight have caused basing point systems to come 
under the ban of Section 2(a) of the Act in spite of their long 
use by business and in spite of the fact that Congress refused to 
incorporate into the Robinson-Patman Act an amendment specifi- 


cally outlawing them.'® 


The Supreme Court decided single basing point systems to be 
discriminatory and in violation of Section 2(a) in Corn Products 
Refining Co. v. F. T. C. (1945), 324 U. S. 726, 89 L. Ed. 1320, 
and in F. T. C. v. Staley Mfg. Co. (1945), 324 U. S. 746, 89 L. 
Ed. 1338. 


On the same reasoning the Supreme Court also held multiple 
basing point systems to be discriminatory in F. T. C. v. Cement 
Institute (1948), 333 U. S. 683, 92 L. Ed. 1010. The issue in 
this case was unfortunately clouded because the Commission had 
also charged a combination on the part of the respondents under 
Section 5 of the Federal Trade Commission Act’ to engage in 
unfair competition. The nub of the charge, however, was the 
basing point system used by the cement industry; hence it can 

%Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales _Corp., supra; Elizabeth 
Arden Sales Corp. v. Gus Biass Co. (C. A. 8, 1945), 150 F. (2d) 988; Russellville 


Canning Co. v. American Can Co. (D. C., W. D. Ark, 1949), 87 F. Supp. 484, 498; 
1 C. C. H. Trade Regulation Reporter, Pars. 2214, 2215, and 2216, 
See ys of Judge Major of the 7th Circuit: 
Corn Products Refining Co. v. F. T. C. (C. A. 7, 1944), 144 F. (2d) 21 
Aetna Portland Cement Co. v. F. T. C. (C. A. 7, 1946), 157 F. (2d) 53 
715 U. S. C. A., Sec. 45a. 
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be assumed that had the charge been the use of a multiple basing 
point system by an individual manufacturer the result would have 
been the same and the system would have been declared a violation 
of Section 2(a) of the Robinson-Patman Act. 

Thus, under the cases, basing point systems when adopted pur- 
suant to a combination are unlawful both under Section 2(a) of 
the Robinson-Patman Act and under Section 5 of the Federal 
Trade Commission Act; they can also be unlawful under Section 
5 of the Federal Trade Commission Act when adopted individually 
by members of an industry group even though not pursuant to 
any agreement or combination—the system itself is an unfair 


method of competition.!® 


And it should also be noted that today a 
multiple basing point system, maintained by a combination, is fur- 
ther being attacked as a violation of Section 1 of the Sherman 
Act f° 

The system is so hedged about now that it seems impossible to 
formulate a “good” basing point system, but S. 1008, if passed, 


"Triangle Conduit & Cable Co. v. Federal Trade Commission (C. A. 7, 1948), 168 
F. (2d) 175 ff’'d per curiam (1949) 93 L. Ed. (Adv.) 837 


Aff'd { 
United States v. Cement Institute (DD. C., Colo., 1949), 85 F. Supp. 344. 
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will probably confirm the right of an individual producer to use 
delivered prices and to absorb freight if the practice is pursued 
independently and not pursuant to a combination. 

(e) Special prices in sales to Government: While the question 
has not yet been finally settled, the prevailing view seems to be 
that the Act has no application to sales to governmental agencies. 
These bodies have long enjoyed a special position in frequently be- 
ing able to buy at prices lower than those charged to ordinary 
customers. A sound argument is possible that the Act was not 
intended to change this in any way.”° 

(f) Special Terms of Sale: It is a violation of Section 2(a) 
to allow certain purchasers more favorable terms of sale than 
other purchasers. This includes such matters as terms of pay- 
ment, extension of credit, the granting of options to buy at a favor- 
able price, etc.*} 


4. Justification and Defenses: 

When a seller is charged with a violation of the Act Section 
2(a) provides him with a variety of defenses: 

(1) He can show that the complaining party or the person 
against whom he is alleged to have discriminated was not a cus- 
tomer but merely a prospective customer. A seller is not required 
to deal with one and all, but can refuse to trade with anyone pro- 
vided this refusal is “not in restraint of trade” and is “bona fide.”’** 


‘ 


(2) He can show that the price differentials complained of make 
only due allowance for his differences in the cost of manufacture, 
sale or delivery resulting from the differing methods or quantities 
in which he sells his goods to different buyers. This defense 
raises some exacting cost accounting problems. If a prima facie 
case is made out against the seller the burden of rebutting rests on 
him, and his evidence must be clear and convincing. His books 
have to show the savings in cost which he claims, and these costs 
must be allocated to the seller’s business with the particular cus- 
tomer. General break-downs according to different classes of cus- 


tomers are not usually sufficient.2* Furthermore the seller cannot 


"General Shale Products Corp. v. Struck Construction Co. (D. c, WwW. BD. Ey, 
1941), 37 F. Supp. 598; 1 C. C. H. Trade Regulation Reporter, Par. 212.445-.4485. 

11 C. C. H. Trade Regulation Reporter, Par. 2212.565-.568. 

2Chicago Seating Co. v. S. Karpen & Bros. (C . > 7, 1949), 177 F. go 863; 
Shaw’s Inc. v. Wilson-Jones Co. (C. A. 3, 1939), 105 F. (2d) 331; 1 C. C. Trade 
Regulation Reporter, Pars. 2212.165 and 2212.47 Sf. 

Russellville Canning Co. v. American Can Co., supra; 1 C. C. H. Trade Regula 
tion Reporter, Par. 2212.3405-.350 
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justify a special price by showing that a particular customer’s 
business reduces the general costs of his business as a whole as 


augmented by that customer's patronage.** 


(3) He can show that his prices reflect only changes in market 
conditions or the marketability of the goods because of such factors 
as deterioration, obsolescence of seasonal goods, closing out of a 
business in the line in question, or distress conditions in a sale 
under court process.” 

(4) He can show that each of his prices is based on a difference 
in the grade or quality of the merchandise. Here, however, there 
must be a showing of actual difference in grade or quality and not 
merely a simulated difference as where goods may be put out 
under a private brand for a favored customer.?® 


5. Meeting Competition: 

Section 2(b) provides that a seller can rebut a prima facie case 
against him by showing that he merely lowered his price “in good 
faith to meet an equally low price of a competitor, or the services 
or facilities furnished by a competitor.” 

Until recently the assumption was that as a practical matter 
this section afforded the seller a defense.** But there is now doubt 
about this because the section has been held to state merely a rule 
of evidence. The effect of this is that if the facts show that the 
practice complained of is damaging to competition then it will not 
avail the seller to show that he engaged in it, even if he did so to 
meet competition.** This problem is now before the Supreme 
Court and additional light will be thrown on the matter as soon 
as a decision is published. (See footnote 14 supra.) 


In any event under Section 2(b) the seller must show (1) his 
good faith, which requires a reasonable amount of investigation on 
his part to ascertain the prices being charged by the competition 
which he seeks to meet, and (2) that the prices he is meeting are 
equally Jow prices, and not artificially high prices fixed by his 


competitor.® 


441 C. C. H. Trade Regulation Reporter, Par. 2212.351-.3525 

*1 C. C. H. Trade Regulation Reporter, Par. 2212.360-.3635. 

*1 C. C. H. Trade Regulation Reporter, Pars. 2212.335-, 2212.560-.5615. 

“7Samucl H. Moss, Inc. v. Federal Trade Commission (C. A. 2, 1945), 148 F. (2d) 


378; (1936) 50 Harv. L. Rev. 106, 117. 
*Standard Oil Co. v. Federal Trade Commission (C. A. 7, 1949), 173 F. (2d) 210. 
“Federal Trade Commission wv. Staley Mfg. Co. (1945), 324 U. S. 746, 89 L. 
Ed. 1338. 
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6. Ave atque Vale: 


Only a few of the high spots have been touched in these notes. 
Passed unnoticed have gone the criminal provisions of Section 3 
and the dire penalties which can be visited on the buyer for becom- 
ing a willing party to a price discrimination. But these phases of 
the Act are of less importance than the rules which sellers must 
observe every day in their business transactions. In general the 
criminal penalties of the Act are not often invoked, and buyers 
are not often made parties to suits. But the unwary seller may 
at any time find himself a party to a Federal Trade Commission 
proceeding, or he may be brought into court on a treble damage suit 
by a disgruntled customer. And when a client calls to say he has 
devised a new pricing formula and starts to explain, “When it’s 
rainy or wet, you take the size of your bet, and divide by the 
weight of the shoe,” it’s time to have another look at those elusive 
authorities. If these notes have provided for the busy lawyer 
merely the information on “which authorities,” they will have 


served their purpose. 
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FAIR TRADE ACT 
(Continued from page 270) 

termed parties at the same marketing level who should be in 
competition with each other. Any such “horizontal” agreements 
would, of course, run afoul not only of the Sherman Act and 
the Federal Trade Commission Act but also of various stat 
anti-trust laws such as California’s Cartwright Act. On_ the 
other hand the subject laws were meant to legalize so-called 
“vertical” resale price maintenance agreements which, for exam- 
ple, run between a manufacturer and his respective wholesalers, 
jobbers or retailers down through the distribution system and 
which involve the product of one manufacturer only. 

Probably no principle of anti-trust law is more firmly estab 
lished than the proposition that: 

“Price fixing, reasonable or unreasonable, is unlaw- 


ful per se.’”’? 

The United States Supreme Court in the case of U. S. v. 
Trenton Potteries Co.® referred to the vice of price fixing as 
follows: 

“The aim and result of every price-fixing agreement, 
if effective, is the elimination of one form of competi- 
tion. The power to fix prices, whether reasonably exer- 
cised or not, involves power to control the market and 
to fix arbitrary and unreasonable prices. The reasonable 
price fixed today may through economic and business 
changes become the unreasonable price of tomorrow. 
Once established, it may be maintained unchanged be- 
cause of the absence of competition secured by the 
agreement for a price reasonable when fixed.” 

A number of cases decided prior to the passage of the Miller- 
Tydings Act held “vertical” price-fixing agreements to be un- 
lawful.® 

From the foregoing it is clear that the Sherman Act and the 
Federal Trade Commission Act are still effective and may be 
invoked against resale price maintenance agreements which do not 
fall within the redemptive provisions of the Miller-Tydings Act. 

As a further word of warning the United States Supreme 
Court has been very strict in requiring exact compliance with 
the terms and provisions of the Miller-Tydings Act in cases in- 


ie < ws Bs “san? Vacuum Oil Co., 310 U. S. 150, 218, 84 L. Ed. 1129, 1165, 60 
Ss. Ct 

§273 U. S. 392, 397, 71 L. Ed. 700, 705, 47 S. Ct. 377 (1927). 

°Dr. Miles Medical’ Co. * John D. Park & Son, su pra, note 6; U. S. v. A. 
Schrader’s Son, Inc., 252 U. S. 85, 64 L. Ed. 471, 64 S. Ct. 813 (1920). 
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volving interstate transactions. For example, in U.S. v. Bausch 

Lomb Optical Co.’ the court pointed out: 

“Soft-lite is a distributor of an unpatented article. 
It sells to its wholesalers at prices satisfactory to itself. 
Beyond that point it may not project its power over the 
prices of its wholesale customers by agreement. A dis- 
tributor of a trademarked article may not lawfully limit 
by agreement, express or implied, the price at which or 
the persons to whom its purchaser may resell, except 
as the seller moves along the route which is marked by 
the Miller-Tydings Act.’ (Emphasis added.) 

The majority of the state fair trade acts validate resale price 
naintenance agreements as to intrastate sales, which provide for 
he establishment of minimum resale prices. There are many 
state acts, however, including the California Act, which contem- 
plate the establishment of absolute prices, or in the language of 
he California Act “at the price stipulated by the vendor.” Such 
a price might be construed to mean both the minimum and the 
naximum. On the other hand, the Miller-Tydings Act legalizes 


0321 U. S. 707, 720, 88 L. Ed. 1024, 1034, 64 S. Ct. 805 (1944). 
BOOOOOOOSOOOSOOOOOSOOOOOOHOOOOSOOOOOOOOOOOOE 
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“contracts or agreements prescribing minimum prices” only 
(Emphasis added.) 

Thus a resale price maintenance agreement to be valid as t 
intrastate transactions must conform to the laws of the state 1 
which the sale and resale of the commodities are to be made 
To comply with the Miller-Tydings Act any resale price mainte 
nance agreement involving interstate commerce must prescribe 
minimum prices and such agreement must be valid in the state in 
which the resale of the commodity is to be made or to whicl 
the commodity is to be transported. 


THE PROBLEM 

Renewed consideration is being given to the question o! 
whether the operation and results of the pricing agreements sanc 
tioned by the fair trade laws are desirable or undesirable undet 
our system of free enterprise. 

The underlying problem has been analyzed and _ stated as 
follows : 

“The elements of strength and progress in this system 
remain dormant if competition does not press the enter- 
priser into greater effort to reduce his costs, to improve 
the quality of his goods, to uncover new markets, and to 
expand his business. Remove competition and technol- 
ogy languishes, production lags, costs rise, and the eco- 
nomic advantages of our system disappear, leaving the 
imperfections of which its critics make so much.’’!! 

sasic charges leveled at the existing fair trade laws are to the 
effect (1) that certain business activities have been singled out 
and granted unwarranted exemptions from the operation of the 
antitrust laws; (2) that they do not permit the buying and selling 
of certain commodities on a free and competitive basis in accord 
ance with the laws of supply and demand; and (3) that they 
restrict unduly freedom of action in the market place. 

For example, under the so-called nonsigner clause, referred to 
above, a manufacturer of a trade-marked commodity is empow- 
ered to enter into a resale price maintenance agreement with 
any retailer of that commodity and to fix the minimum price at 
which the product may be resold. Under typical state law the 
minimum price thus established is binding upon all other like 
retailers having knowledge of such contract price. Thus two pri- 
vate parties are permitted by private contract to fix and control 


"Statement of John PD. Clark, note 1, supra (p. 108). 
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for all practical purposes, the prices to be charged for the same 
commodity by all other like retailers within the particular state. 

On the other hand it is argued by the proponents of the legis- 
lation that without the nonsigner clause the fair trade acts would 
be ineffective and meaningless; that the manufacturer-owner of 
trade-marked or brand name goods needs protection against re- 
tailers who would otherwise use nationally known commodities to 
attract customers into their stores through such practices as “loss 
leader” selling; and that without such laws price wars would 
develop in which the little retailer could not survive. 

In the Report of the Federal Trade Commission on Resale 
Price Maintenance submitted to the Congress under date of De- 
rember 13, 1945 (at p. LX) the following statement appears : 

“As the result of its investigations in antitrust cases, 
the United States Department of Justice has stated that, 
as an amendment to the antitrust laws, the Tydings- 
Miller Act does not serve the purposes which were 
urged upon Congress as a reason for its passage in that 
it sanctions arrangements inconsistent with the purpose 
of the antitrust laws, and becomes a cloak for many 
conspiracies in restraint of trade which go far beyond 
the limits established in the amendment. The conclu- 
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sion of the Department of Justice is that the actual 

effects of resale price maintenance have been those 

which are to be expected from private price fixing con- 

spiracies unregulated by public authority, whether or not 

they enjoy the sanction of law. The department has 

further stated it to be its belief that if its Antitrust 

Division had sufficient men and money to examine every 

resale price maintenance contract written under State 

and Federal legislation, and to proceed in every case in 

which the arrangement goes beyond the authorizations 

of the Tydings-Miller amendment, there would be prac- 

tically no resale price maintenance contracts, and that, 

in the absence of such wholesale law enforcement, the 

system of resale price legislation fosters restraints of 

trade such as Congress never intended to sanction.” 

Spokesmen for both the Department of Justice and the Fed 
eral Trade Commission have repeatedly recommended that th« 
Miller-Tydings Act be repealed in order to restore the effective 
ness of the antitrust laws in dealing with certain types of price 
fixing activities. 
CONCLUSION 
Both State and Federal resale price maintenance laws aré 

firmly established in the law and there is no present indication 
that such laws will be repealed in the foreseeable future. Such 
laws should be re-examined and reappraised with utmost care to 
determine whether they are serving the best interests of the 
whole economy. 


UNFAIR PRACTICES ACT 
(Continued from page 272) 

have upheld statutes containing almost identical provisions’ and it 
is undeniable that the present tendency in the law is to give great 
weight to legislative judgment on matters of economic policy. It 
is quite possible that the issue may remain an academic one in 
California, however, in view of the availability of a statutory 
prohibition against sales below cost (Business and Professions 
Code, Section 17043) which is of undoubted validity. 

A second constitutional question which remains undecided by 
the California Supreme Court concerns the validity of the “cost” 
provisions (Business and Professions Code, Sections 17026 and 
17029) under the due process clauses of both state and federal 
constitutions. One of the basic elements of a violation of the 


5McElhone v. Geror, 292 N. W. 414 (Minn., 1940); Louisiana Wholesale Dist 
Ass'n _ v. Rosenzweig, 36 S. (2d) 403 (La., 1948); McIntyre v. Borofsky, 59 A. (2d) 
471 (N. H., 1948). 
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Act is a sale or sales below cost; “cost” is defined as the lowe 
of invoice or replacement cost plus the cost of doing business 
(Business and Professions Code, Section 17026) ; “cost of doing 
business” is defined as including a series of overhead costs which 
are listed in Business and Professions Code, Section 17029. There 
is nothing in the Act to indicate how these various items of over 
head cost are to be calculated, for what period the calculation 
should be made, or how the various sums corresponding to par 
ticular items of overhead are to be allocated among the different 
selling departments of a store and the different individual products 
sold. For this reason it has been argued that the Act is fatally) 
uncertain and indefinite. The argument was rejected in an early 
case, People v. Kahn, 19 Cal. App. (2d) (Supp.) 758 (1936) 
A vear later the argument prevailed in Balser v. Caler, 74 
P. (2d) 839 (Cal. App., 1937), Affirmed on other grounds 
11 Cal. (2d) 663 (1938), but the court’s views amount to no 
more than an extended dictum. The argument was advanced 
in both the H’holesale Tobacco Dealers and Pay Less Drug 
Store cases; in each instance the court left the issue open in the 
absence of facts which necessitated a decision. The remarks 
of the court in the Pay Less Drug Store opinion,® however, tend to 
indicate general approval of the decision in the Kasim case. 

It is an established principle that statutory provisions will, when- 
ever possible, be interpreted in such a way as to uphold their 
validity. A number of decisions by courts of last resort in other 
states have applied this principle in sustaining the “cost” provisions 
of similar acts against constitutional attack.’ As will be pointed 
out in the subsequent discussion, a liberal construction of the pro- 
visions defining “cost,” similar to that which these courts have 
adopted, will, in all probability, be given to the California Act if 
and when the appellate courts of this state are called upon for a 
thorough analysis of the question. For this reason it is unlikely 
that the “cost’’ provisions of the Act can be successfully attacked 
on constitutional grounds. 

3. The Calculation of “Cost’—Because of the obvious diff- 
culties involved in proving that a seller has actually sold below his 
cost when his selling price is above the invoice figure, very few 
cases have arisen in any jurisdiction in which attempts have been 
825 Cal. (2d) at p. 118. 


?See, for example: Associated Merchants of Montana v. Ormesher, 86 P. (2d) 1031 
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(Mont., 1939); McIntyre v. Borofsky, 59 A. (2d) 471 (N. H., 1948) 
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made to enforce an unfair practices act under such circumstances. 
lhe danger is always present, however, that private parties or 
public enforcement authorities may bring an action in a borderline 
situation. For this reason the retail merchant continually faces 
the problem of determining whether his selling price adequately 
covers both invoice cost and a proper share of overhead expenses 

n other words, whether the price tag is above or below “‘cost.” 

The great difficulty is that “cost,” as applied to individual com- 
modities on retailer's shelves, is a term without precise meaning 
even among professional accountants.* It may be possible to ar- 
rive at the total of all overhead expenses of a business for a speci- 
hed period of time, but even here there exist perplexing questions. 
What types of expense should properly enter into the cost of goods 
sold? The list given in Business and Professions Code, Section 
17029," furnishes some guidance, but does not purport to be ex- 
haustive. It is stated in that section that “all costs of doing busi- 
ness incurred in the conduct of a business” must be included, but 
are research and development costs in this category 71° Must the 
sum total of all overhead costs, including such relatively fixed costs 
as power, heat and light, be included during a period of substan- 
tially subnormal operations as opposed to a period of peak activ- 
itv?!! May the cost of expensive advertising campaigns be spread 
over several years during which the business expects to benefit 
therefrom, even though the normal accounting period is much 
shorter? These and similar problems arise in connection with 
many business ventures. 

Far more serious, however, is the question of allocating over- 
head costs, assuming that these have been properly ascertained 
for a given accounting period, to individual articles on the seller's 
shelves. Must the seller calculate his total overhead for the ac- 
counting period involved, determine its percentage relationship to 
the total invoice cost of commodities sold by him during that period, 
and add the resulting average percentage figure to the invoice cost 

‘Tannenbaum, Cost Under The Unfair Practices Acts (1939) (9 Studies in Business 
Administration, Univ. of Chicago, No. 2), 16. 

*Labor (including salaries of executives and officers), rent, interest on borrowed 
capital, depreciation, selling cost, maintenance of equipment, delivery costs, credit 
losses, all types of licenses, taxes, insurance and advertising. 

WTaggert, The Cost Principle in Minimum Price Regulation (1938) (8 Univ. of 
Michigan Business Studies No. 3), 39, Analyses the possible bad effects of requiring 
the inclusion of this item. 

“Many of the carefully prepared cost formulae adopted by NRA Codes in aid of 
provisions against sales below cost permitted the exclusion of a portion of relatively 


fixed overhead cost during periods of subnormal activity. See Taggert, op. cit. supra, 
Note 10, at 78-91. 
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of each individual article? It seems to be generally recognized 
that the use of average overhead costs in this manner is unsound 
both from an accounting and from an economic standpoint.’* 
Must the seller, on the other hand, allocate his various overhead 
expenses in differing proportions among the departments of his 
business, or among individual articles, in accordance with som: 
method of analysis which seeks to measure the amount of eac! 
overhead expense item required by a particular department or 
article? To do so would obviously require such complex statis 
tical and accounting procedures that only the larger merchant coul:! 
hope to operate under such a system.?* 


The most helpful and acceptable solution is found in the reason 
ing of a widely-quoted Wyoming Supreme Court case, State v 
Langley, 84 P. (2d) 767 (Wyoming, 1938). The court considere: 
in detail the problems of interpretation and validity raised by th 
“cost’”’ provisions in the Wyoming Unfair Practices Act (which 
were modeled upon those of the California Act) and concluded 
that the legislature could not have intended to require an exact 
calculation of cost based on any particular method of accounting 
On the contrary, “cost” must have been intended to mean an ap 
proximation of cost arrived at by any reasonable method which a 
merchant might adopt. This interpretation has been widely fol 
lowed in authoritative decisions under the unfair practices acts 
of other states.1* It was adopted by Judge Emmet Wilson in one 
of his many opinions in connection with suits under the California 
Act while he was a member of the Superior Court of Los Angeles 
County.'® 


Under this interpretation it would appear to be clear that a 
seller may, at his option, determine his costs either by averaging 
all of his overhead expenses, or by allocating particular overhead 
expense items among individual articles or among the separate 
departments of his business. An interpretation which requires 
the use of one of these methods exclusively would subject the Act 


"See Grether, Experience in California With Fair Trade Legislation Restricting 
Price Cutting, 24 Cal. L. Rev. 640 at p. 687 (1936); Tannenbaum, op. cit. supra, 
Note 8 at p. 39. 

See Tannenbaum, op. cit. supra, Note 8, at p. 39. 

MSee the cases cited in Note 7, supra, and State v. Sears, 103 P. (2d) 337 (Wash., 
1940); Dikeou v. Food Distributors Ass'n, 108 P. (2d) 529 (Colo., 1940). 

“Institute of Automobile Dealers, Inc. v. W. D. Dunham & Co., et al., Sup. Ct. 

. A. County No. 452789 (1940) (reprinted in: Trade Law Decisions, opinions of 
Judge Emmet H, Wilson, Los Angeles Daily Journal, 1941, p. 59). 
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to grave constitutional doubts. To require the small merchant to 
eo to the great expense and difficulty of setting up a system for 
the allocation of overhead to individual articles would be just as 
unreasonable as to force a large firm to abandon its carefully de- 
veloped cost allocation system in favor of an inaccurate and over- 
simplified average cost analysis. 

The reasonableness of any particular cost allocation system will 
lepend largely on the nature of the business being conducted. 
hus, it may be reasonable to vary the allocation of overhead costs 
to different departments, commodity classes, or commodities in 
uccordance with (1) the method of delivery employed (cash and 
carry, truck, freight, etc.); (2) the selling terms given (cash, 
C.O.D., open accounts, etc.) ; (3) the size of orders; (4) the sales 
methods employed (door-to-door solicitation, counter display, mail 
orders, etc.) ; the physical differences between articles (space oc- 
cupied, susceptibility to deterioration, etc.) ; the rate of turnover, 
and so forth. Where certain costs are directly associated with 
individual commodities, they may reasonably be charged separately 
to such commodities (for example, special salesmen, special ad- 
vertising, special packaging costs, special storage costs such as 
refrigeration, and so forth).1*7 Whatever method is adopted, how- 
ever, a merchant would be well advised to bear in mind the rela- 
tion between costs computed by any such method and his average 
costs. Under the Act proof of “average over-all cost of doing 
business for any particular inventory period” when added to the 
lower of invoice or replacement cost of any article, constitutes 
presumptive evidence of the “cost” of the article (Business and 
Professions Code, Section 17073). 


See Tannenbaum, op. cit. supra, Note 8 at p. 38. 
Paton, Accountants’ Handbook (3rd Ed., 1943), 319-320 
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A few practical suggestions may be offered. It would be well 
to maintain careful invoice cost records.'® If overhead costs art 
averaged, a reasonable inventory period for calculating such aver 
age costs should be adopted, but new calculations should follow 
any marked change in conditions. If a more complex method 
adopted, it should be backed up by a survey of costs in relation tv 
products or departments instituted in advance of any possible liti 
gation under the Act!® and capable of demonstrating the reason 
ableness of the method under the particular circumstances. 

4. The meaning and proof of “intent to injure competitors” 
A major element of any violation of the Act under the provisio1 
most frequently invoked (Business and Professions Code, Sectior 
17043) is that the sale complained of be made “for the purpos¢ 
of injuring competitors or destroying competition.” In 1937 the 
word “or” was substituted for the word ‘‘and,” indicating that 
the legislature intended “injuring competitors” to mean something 
presumably less flagrant than “destroying competition.” (Stats 
1937, Ch. 860, p. 2395.) For this reason it is of primary im 
portance to determine what constitutes an intent to injure com 
petitors. 

Although similar phraseology has been used in much of the 
unfair practices legislation throughout the country, its meaning 
has never been subjected to close analysis by the courts. In a 
minority of cases it appears to have been held that an intent t 
injure may be inferred from the mere act of selling below cost 
Vering v. Del Paso Heights Market, Sup. Ct. Sacramento Cty 
1936 (reported in 3 C. C. H. Trade Regulation Service, 8th Ed., 
Par. 25028), and Better Business Bureau of L. A., Ltd. v. Con- 
solidated Appliance Dealers of Calif., Sup. Ct. Los Angeles Cty., 
1940 (reported in 3 C. C. H. Trade Regulation Service, 8th Ed., 
Par. 25465), are instances of this in California. In one note- 
worthy case, Dikeou v. Food Distributors Ass'n, 108 P. (2d) 529 
(Colorado Supreme Court, 1940), wrongful intent was found to 
be present on the theory that a person is presumed to intend the 
natural and probable consequences of his acts. There are two 
objections to an interpretation which would permit such infer- 

"In one case, where invoice records were not produced, wholesale shipping records 


were admitted in Fe to establish imams cost. Mering v. Yolo Grocery & Meat 
Market, 127 P. (2d) 985 (Cal. App., 1942 
Such a survey, begun after commencement of litigation and generally insufficient 


to explain the method of allocation employed, was rejected by the Colorado Supreme 
Court in Dikeou v. Food Distributors Ass'n, 108 P. (2d) 529 (Colo., 1940). 
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ences to be drawn. In the first place, it reduces the requirement 
of wrongful intent to a relatively meaningless thing. In the 


second place, the Act imposes criminal penalties and calls into 
yperation the well-established rule that where a criminal statute 


requires a specific intent, such intent cannot be presumed from 


the commission of the unlawful act itself.°° 


The majority of cases can more easily be reconciled with an 


interpretation under which the intent required by the Act is held 


‘See 8 Cal. Tur., Criminal Law, Section 144. 
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to exist only if the seller's primary purpose in selling below cost 
is to cause injury to his competitors. Such an interpretation rec 
ognizes that the motives behind a sale below cost may be complex 
The seller may realize that the probable consequence of the sal 
will be to draw trade away from his competitor, but nevertheless he 
may be primarily actuated by a desire to introduce a new product 
to the market, to stimulate his own business, to gain quick funds, 
or to hold his own in a price war. Thus, in Balzer v. Caler, 74 
P. (2d) 839 (Cal. App., 1937), Aff'd: 11 Cal. (2d) 663 (1938), 
the trial court absolved the defendant of liability on the ground 
that his sales below cost had been made for the purpose of advertis 
ing his business, improving trade, and stimulating the interest of 
customers in various products. The decision was twice affirmed. 
the last appeal reaching the Supreme Court of California. Mor: 
recently, the California Attorney General rendered an opinion t« 
the effect that if a photographer gave out certificates entitling 
the holder to a free print, for the bona fide purpose of advertising 
his business and stimulating trade, no violation of the Act would 
ensue.*!_ Perhaps the most helpful case in this connection is a 
very recent decision by the California District Court of Appeal, 
Sandler v. Gordon, 94 A. C. A. 274 (1949), in which it was recog- 
nized that the efforts of a newcomer seeking to gain a competitive 
foothold by selling below cost do not necessarily involve any con- 
flict with the statutory prohibitions. 


Proof of wrongful intent is, however, greatly assisted by an 
important presumption contained in Section 17071 of the Business 
and Profesisons Code. If sales below cost which result in injury 
to competitors are shown, the defendant is presumed to have acted 
with the necessary wrongful intent. The presumption does not 
shift the burden of proof from the complaining party, however,” 
although if the defendant’s evidence as to the purpose of his acts 
is rejected it will sustain a judgment of violation.?* It is clearly 
demonstrated by the Sandler case that the presumption will be 
rebutted by a showing that the defendant’s primary purpose was 
not to injure his competitors. 


5. The Statutory Exceptions—A number of common transac- 





“Opinion of the Attorney General dated Rebsuery 16, 1940, reported in 3 C. C. H. 
Trade Regulation Reporter (8th Ed.), Par. 25395. 


Estate of Hansen, 38 Cal. App. (2d) 99 (1940). 


People v. Pay Less Drug Store, 25 Cal. (2d) 108 (1944), was apparently such a 
case. 
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tions are “excepted” from the prohibitions of the Act under Busi 
ness and Professions Code, Section 17050. Space does not permit 
an analysis of these exceptions but it appears to be clear tha 
they do not exhaust the number of situations in which it is lawful 
to sell below cost.24 The most important of these exceptions i1 
volves an “endeavor made in good faith to meet the legal pric 


‘ 


of a competitor” selling the “same article” in the “same locality.’ 
The language of this exception does not mean that a seller must 
conduct an audit of his competitor’s books before the exceptio 
can be relied upon; it is sufficient if the seller acts upon a reason 
able belief that his competitor’s price is not below cost, or if below 
cost, is not associated with an intent to injure competitors.* 
Although this exception has occasionally been given an unneces 
sarily strict interpretation,”® it should permit a merchant acting in 
good faith to meet the competition of products similar in natur 
and quality although not necessarily having the same brand name.*' 
Furthermore, two products or services may be highly competitiv: 
although one is normally priced somewhat higher than the other 
In this situation Sandler v. Gordon, supra, appears to recogniz: 
that a merchant may lawfuly meet his competitor’s prices by setting 
reasonably competitive prices on his own goods or services, evet 
though his prices are not identical with the prices being charged 
by his competitor. Whether the liberal attitude of the Sandle 
case in interpreting this exception can be relied upon at. the 
present time, however, is open to some question. 

6. Conclusion—It is doubtful if the Unfair Practices Act has 
succeeded in achieving its stated aims and purposes ( Business and 
Professions Code, Section 17001). The difficulties involved in its 
enforcement are far from solved after seventeen years on the 
statute books. Serious questions have been raised as to its eco 
nomic desirability.28 It is an ironic fact that, although the Act 
is assertedly directed against the spread of monopoly, powerful 
trade associations in California have been found guilty under th 

*4People v. Pay Less Drug Store, supra, Note 23 at p. 115. 

People v. Pay Less Drug Store, supra, Note 23 at p. 117 

In an ote Opinion of the Attorney General of California dated November 


28, 1938 (N. S. 1290), it was stated that an advertised brand of butter could not b 
sold below cost to meet the competition of an unadvertised brand. 

"People v. Pay Less Drug Store, 143 P. (2d) 762, at p. 769 (Cal. App., 1944); 
Affirmed: 25 Cal. (2d) 108 (1944), contains a persuasive dictum to this effect. 

*See the detailed analysis made in Lovell, Sales Below Cost Prohibitions; Private 
Price Fixing Under State Law, 57 Yale L. Jr. 391 (1948). 
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\nti-Trust Laws of using its provisions, particularly those regard- 
ing “cost surveys” (Business and Professions Code, Section 
17072), as a cloak for price fixing activity.?® 

Nevertheless, in the absence of a revival of the older faith in 
the ability of a free market to regulate itself, all indications point 
to the continued invocation of the Act wherever price competition 
is a major factor in business life. It is hoped that this note will 
provide a few sources of help to the lawyer faced with the com- 
plexities resulting from the modern world’s abandonment of that 
simple faith. 


THE CITY ATTORNEYS OF LOS ANGELES 
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(Continued from page 273) 
The Mexicanos who had unloaded his goods thought he was muy 
simpatico. Soon he was known as Don José. 


One wonders what Stephen C. Foster, Mayor, and a Yale 
graduate, said to lawyer James H. Lander when Lander arrived 
in 1852 to start his practice with Joseph R. Scott.? 


One day in 1850 the placid onlookers at the Plaza chattered 
about another unusual newcomer. He was not a young man 
like the others. His muttonchop whiskers already were gray, 
and bobbled up and down as he erupted words with incredible 
rapidity, inquiring with delightful profanity the way to the 
hotel, the Bella Union. From his arrival until his death in 
1869 Los Angeles was always to be conscious of the genial im- 
petuousness of electrically-charged William G. Dryden. Twice he 
would become allied by marriage with substantial families of the 
town.? His appointment as secretary of the City Council (City 
Clerk) was almost simultaneous with his first days of law practice 
in the pueblo.* 


Calif. Retail Gre 


4 


*Food and Grocery Bureau of S. Calif. v. U. S., 139 F. (2d) 973 (C. C. A. 9th, 
4); rrocers and M. Ass’n v. U. S., 139 F. (2d) 978 (C. C. A. 9th, 
d44) 


“James H. Lander was born in New York City in 1829, and was a graduate of 
Harvard College. In Los Angeles, the year of his arrival, he married Margarita 
Johnson, who not only was the daughter of Don Santiago Johnsen, prominent citizen, 
but also was the niece of Mayor Manuel Requefia. Soon he was a court commissioner, 
ind partner of Joseph R. Scott. He was the first notable ‘“‘office lawyer’ in Los 
Angeles, and specialized in land titles. He died June 10, 1873. Lander was City 
Attorney in 1858-9. 


8Dryden, though older than most of the single men arriving in town, soon married. 
Sefiorita Dolores Nieto was his first wife, and on her death, he again married into 
the old aristocracy of the town, espousing Seforita Anita Dominguez. 

*Dryden began as Secretary of the City Council on November 6, 1850, vice 
Vincente del Campo, resigned. (1 Archives City Clerk, page 97.) 
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Within a few months he was elected City Attorney and al 
continued to serve as the secretary of the Council.® 

In 1853 he knew, as men following him half a century lat 
knew, that irrigation was the alchemy required to make the bum 
of grapes on the City seal symbolic of the promised land. 11 
dream of 1853 became the reality of 1857, when Dryden wi: 
granted a franchise for a water system. Its small tank, standi: 
in the Plaza, the wooden pipes leading to premises of a few co! 
sumers, would seem ridiculous today. But they were monumen 
of change, prophetic of the city that was to be. 

Dryden practiced law assiduously for a time, then was elect: 
police judge, county judge, and district judge in turn. A judg 
was a great man in this small town. Judge Hayes had tl 
majesty of Jove upon the bench, somewhat humanized by frequen: 
afternoon adjournments due to overdoses of non-Olympian necta 
With equal indulgence, the public made legend of the pepper 
profane fireworks engendered in tight moments in Judge Dryden 
court. When opposing counsel drew pistols on each other, durin 
a heated argument before the Court, Dryden yelled, “Court's re 
cessed. Fire way and both of you be damned,” as he droppe 
behind the protecting dias. 





As City Attorney his labors were not arduous. Some consid 
eration was given to a Thanksgiving proclamation. A number o 
citizens proposed to form a volunteer police force.® This actiot 
was proposed on January 8, 1851, and resulted in the formatior 
of a volunteer force under Dr. A. W. Hope. (1 Archives Cit) 
Clerk, page 179.) 

When rumors reached the Council that the town was to be 
invaded by a band of armed Indians, the question arose whethe: 
the City could borrow money to provide for its defense. 

An ordinance was passed providing that householders should 
bring out and set their garbage at their doors.? 

The City Council drew an ordinance in September, 1851, relat 
ing to sale of liquor to Indians, there having been many gatherings 
of drunken Indians on the city streets. An astute councilman 
asked whether or not this ordinance could be enforced as the 

5Dryden was elected City Attorney on May 7, 1851, but continued to serve a 
City Clerk. As City Attorney he received a salary of $200.00 a year, plus allowance 
for extra services as determined by the Council. (1 Archives City Clerk, page 163.) 


61 Archives City Clerk, page 126. 
71 Archives City Clerk, page 136. 
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legislature had passed an act dealing with the subject matter. Up- 
holding the rights of the City to municipal home rule, Dryden 
held that the City had ample power. 

On October 7, 1851, lawyer J. Lancaster Brent was elected as 
Councilman to fill the vacancy left by the resignation of David 
\lexander. Of this lawyer, more is to be written. 

The ordinances drafted by City Attorney Dryden and_ the 
Council Minutes which he kept are careful and precise, albeit 
that when Manuel Kequena acted as substitute secretary in Dry- 
den’s absence the minutes always were shorter. 

Dryden, the second City Attorney of Los Angeles, still is one 
if the legal immortals of Southern California. One of his con 
temporaries called him “audacious.” Another said that despite 


all of his nervous eccentricites, he was genial. 


UNEMPLOYMENT DISABILITY PLAN 
(Continued from page 275) 

(2) Benefits commence on the eighth day of disability or 
from the first full day of hospital confinement. 

(3) Benefits continue during disability for a maximum of 
26 weeks. 

(4) $8.00 daily (in addition to the weekly benefits) for the 
first twelve days of hospital confinement. 


on 


Payment of benefits in addition to salary or sick leave 
benefits paid by employer or disability benefits from any 
other insurance policy. 
(6) The total cost of the plan will be the employees’ 1% 
wage tax. 
Benefits for Attorneys: 
Partners or sole proprietors of law firms in our Association, 
even though not covered under the Unemployment Insurance 
Act, can join the Voluntary Plan, providing they sponsor the 
plan for employees of their firms. The premium for attor- 
neys will be $7.50 quarterly. You will recognize that you 
would be unable to procure similar protection at any figure 
approaching these rates. 


The benefits for the attorneys are the same as for employees. 
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There will be no occupational disability exclusion for attorneys 
unless they are entitled to benefits under Workmen’s Con 
pensation. 

This very liberal plan is made possible because of our lars 
membership and their numerous employees. Therefore, in ord: 
that this liberal plan may be sound from an underwriting stan 
point, the insurance company will require that at least 1,000 pe: 
sons enroll in the plan before July 1 in order for it to be effectiy 
by that date. The plan has been thoroughly investigated and has 
our unqualified recommendation. By subscribing to the plan, y 
are enabling your employees to obtain greater benefits for thei 
money—-something which they cannot do without your cooperatio: 

You will receive literature for employees, applications, and ft 
particulars concerning the very simple administration. We si 
cerely recommend your participation in the plan. 


BROTHERS-IN-LAW 


(Continued from page 274) 
that a barrister or solicitor “from any other Province or country 
may take the examination for call to the Bar or for admission ; 
a Solicitor in that jurisdiction upon payment to the Society of 
fee of $1,500. It is comforting to know that $1,475 is returnabl: 
in the event of an unsuccessful examination. 


SILVER MEMORIES 
(Continued from page 276) 

\Vriting the closing chapter to perhaps the greatest ventur« 
of government in business ever attempted, Director General of 
Railroads James G. Davis reported to President Coolidge that 
federal war time operation of the railroads (26 months) cost 
the American taxpayer more than $1,500,000,000. 

Herbert N. Ellis, Special Assistant to the United States 
Attorney General, has resigned to enter private practice. H« 
recently figured prominently for the government in the prose 
cution of the Southern California Wholesale Grocers’ Associa- 
tion and affiliated companies for violation of the Sherman 
Anti-Trust law. Thomas F. Rice, Special Assistant to the 
Attorney General, will have charge of the government work 
here. 
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YOUR PROFESSIONAL GROUP 
ACCIDENT AND SICKNESS 
INSURANCE POLICY 


Approved and Recommended by Your 
Insurance Committee and Board of Trustees 


Provides Maximum Protection at Minimum Cost 
with World-Wide Coverage 


IT PAYS YOU... 


¢ $200 a Month for Accident up to 5 Years 
¢ $200 a Month for Sickness up to 2 Years 
¢ $2,000 Accidental Death 
¢ $10,000 Dismemberment 


$7.00 a Day for Hospital—Plus $25.00 for 
Miscellaneous Expenses. 


$5.00 a Day for Graduate Nurse at Home. 
All Claims Paid Locally 


LOW SEMI-ANNUAL PREMIUMS 
Through Age 49 Age 50 to 60 Age 60 to 65 
$32.60 $37.85 $48.35 

Policy Cannot Be Terminated Except For 


1. Non-Payment of premium 2. Discontinuance of practice 


3. Loss of Membership 4. Termination of master policy 


For Further Intormation and Official Application Apply to 


George Neale, Manager 
Southern Califorala Agency 


NATIONAL CASUALTY COMPANY OF DETROIT 


609 SOUTH GRAND AVENUE rt LOS ANGELES 
Telephone MAdison 6-813! 
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